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Introduction: America’s 
Founding Paradox
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Orthodox narrative: racial slavery was  
lawfully inherited from British rule

Founders admitted racial slavery was 
abolished by the American Colonies Act 

(1766)

Parliament had sovereignty over slave 
laws in the Kingdom

Slavery continued due to colonial 
government graft and corruption



Constitutional Foundations
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Magna Carta (1215): 
due process 
protections

Case of Proclamations 
(1611): only 

Parliament could 
legislate in the 

Kingdom

First 19 Africans in 
1619 were indentured 
servants, not slaves 

because of English law



Colonial Charters
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Charters 
provided for 
a bicameral 
legislature; 
required 
imperial 
government 
approval

Colonial 
assemblies 
could only 
propose 
ordinances; 
required 
assent

1662 

Virginia 

law: partus 

sequitur 

ventrem did 

not change 

English law

No royal or 

Parliament 

approval 

meant that 

racial 

slavery 

was extra-

legal

CrownScroll Quill Lacked Sovereignty



Bacon’s Rebellion (1675–1676)
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Causes:
Land disputes, class tensions, grievances against elites

Suppression hardened racial 

categories; created the white race

Multiracial coalition of poor whites, Africans, servants

Rebellion revealed potential for class solidarity; 

armed uprising, Jamestown, VA burned

Racial slavery entrenched 

politically, not legally
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Codified habeas corpus protections into constitutional law

No subject could be deprived of liberty without lawful cause

Reaffirms Parliament’s supreme legislative authority

Extra-legal slave laws became constitutionally foul

No statute authorized racial slavery → bondage legally indefensible

English Bill of Rights (1689)
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Parliament asserted 

plenary authority 'in all 

cases whatsoever’ over 

American colonies

Colonial laws repugnant to 

English Bill of Rights null and 

void

Slave laws extinguished as 

unlawful enactments

American Colonies Act (1766)
[aka Declaratory Act]



Somerset v. Stewart (1772)
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Lord Mansfield: 'slavery so odious, can only exist by positive 
law’ enacted by Parliament

No Parliamentary enacted slavery statute existed

Judicial confirmation: slavery was not approved and 
authorized in the Kingdom             Somerset discharged
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Declaration of Independence 

(1776)

Preamble:

'all men are created equal’ 

echoed rights of Englishmen 

in the American colonies

Grievance:
King 'abolished our most valuable laws’

nullifed slave laws

Paradox:

liberty proclaimed, bondage defended



Jefferson’s Contradictions
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Phillipsburg Proclamation 

(1779)

Issued under imperial authority by 
Sir Henry Clinton

Direct exercise of plenary authority 
emancipated Afro-Englishmen

Congress later conceded British 
authority in Treaty of Paris (1783)

Confirmed legitimacy of imperial 
emancipation under English law

Freed all enslaved colonials



Treaty of Paris (1783)
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Ratified 
British 
plenary 
authority 
during the 
Revolution

Secured rights 
of British 
subjects, 
including 
Black 
Loyalists

United States 
refused to give 
due process to 
500,000 Afro-
Englishmen; 
ignored the 
Book of 
Negroes

Betrayed  the 

rule of law 

and 

international 

norms



Jefferson’s Later Reflections
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Notes on the State of Virginia 
(1785): slavery’s corrupting 
influence

Debased both enslaved and 
enslavers

Feared cycle of racial 
tyranny passed to future 
generations

Trembled for America under 
God’s justice



Epilogue: Law, Memory, 
Reckoning
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Magna 
Carta 

Bill of 
Rights 

American 
Colonies 

Act
Somerset

Chain of law

• Slavery extra-legal, not approved by Parliament → stayed unlawful

• U.S. slavery founded on legal fiction of British inheritance

• Memory institutions (NMAAHC and ASALH) preserve true history

• Douglass: the Fourth of July a day of mourning for the excluded

• Reckoning with the past necessary for democracy’s survival



Questions??
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